UIdaho Law

Digital Commons @ UIdaho Law
Not Reported

Idaho Supreme Court Records & Briefs

12-13-2017

State v. Harvey Appellant's Brief Dckt. 45129

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported
Recommended Citation
"State v. Harvey Appellant's Brief Dckt. 45129" (2017). Not Reported. 4044.
https://digitalcommons.law.uidaho.edu/not_reported/4044

This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at Digital Commons @ UIdaho Law. It
has been accepted for inclusion in Not Reported by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please
contact annablaine@uidaho.edu.

ERIC D. FREDERICKSEN
State Appellate Public Defender
I.S.B. #6555
JENNY C. SWINFORD
Deputy State Appellate Public Defender
I.S.B. #9263
322 E. Front Street, Suite 570
Boise, Idaho 83702
Phone: (208) 334-2712
Fax: (208) 334-2985
E-mail: documents@sapd.state.id.us
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
CHRISTOPHER JAMES HARVEY, )
)
Defendant-Appellant.
)
)

NOS. 45129 & 45242
ADA COUNTY NO. CR01-17-159 &
CANYON COUNTY NO. CR 2017-87
APPELLANT’S BRIEF

STATEMENT OF THE CASE
Nature of the Case
This consolidated appeal involves two cases arising from the same course of conduct. In
a case arising out of Ada County, Christopher James Harvey pled guilty to grand theft and
misdemeanor battery. The district court sentenced him to fourteen years, with four years fixed. In
a case arising out of Canyon County, Mr. Harvey pled guilty to aggravated battery. The district
court sentenced him to fifteen years, with four years fixed, to be served concurrently with the
Ada County sentence. Mr. Harvey now appeals. He contends the district court abused its
discretion by imposing an excessive sentence in each case.
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Statement of Facts and Course of Proceedings
These two cases arise from the same criminal incident. According to the presentence
materials, Mr. Harvey battered his girlfriend and forced her to drive with him from Nampa to
Boise. (No. 45129 Presentence Investigation Report (“PSI”),1 p.3.) In Boise, Mr. Harvey forced
her to perform oral sex at a gas station. (No. 45129 PSI, p.3.) Mr. Harvey then went inside the
gas station, and his girlfriend drove off. (No. 45129 PSI, p.78.) Mr. Harvey stole another
person’s car and got stuck in a snowbank. (No. 45129 PSI, p.3.) At the time of these events,
Mr. Harvey was under the influence of methamphetamine or bath salts and hallucinating. (No.
45129 PSI, pp.4–5.) (See also No. 45129 PSI, pp.77–267 (Boise and Nampa police reports),
pp.209–10 (probable cause affidavit).)
In the Ada County case (No. 45129, CR01-17-159), the State charged Mr. Harvey with
rape, grand theft, and three misdemeanor offenses for possession of a controlled substance,
possession of drug paraphernalia, and petit theft. (No. 45129 R.,2 pp.44–45.) At the entry of plea
hearing, the State filed an Amended Information, which dropped the rape charge and added a
charge of misdemeanor domestic battery. (No. 45129 R., pp.57–58; No. 45129 Tr., p.5, Ls.5–8.)
Mr. Harvey pled guilty to grand theft and misdemeanor domestic battery. (No. 45129 Tr., p.14,
L.22–p.15, L.19.) In exchange for Mr. Harvey’s guilty plea, the State agreed to dismiss the
remaining charges. (No. 45129 Tr., p.5, Ls.16–17.)
In the Canyon County case (No. 45242, CR 2017-87), the State charged Mr. Harvey with
aggravated battery, second degree kidnapping, and two counts of misdemeanor battery. (No.
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Citations to “No. 45129 PSI” refer to the 403-page electronic document with the confidential
exhibits in No. 45129, Ada County CR01-17-159. Similarly, citations to “No. 45242 PSI” refer
to the 164-page electronic document with the confidential exhibits in No. 45424, Canyon County
CR 2017-87.
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45242 R., pp.16–18.) Pursuant to a plea agreement, Mr. Harvey pled guilty to aggravated battery.
(No. 45242 Tr. Vol. II,3 p.15, Ls.1–16, p.29, Ls.9–19.) The State agreed to dismiss the remaining
charges and to recommend the sentence run concurrent to the Ada County sentence. (No. 45242
Tr. Vol. II, p.7, Ls.8–10, p.8, Ls.15–20; No. 45242 R., pp.90–93.)
Mr. Harvey was sentenced in the Ada County case first. For the grand theft offense, the
State recommended a sentence of fourteen years, with four years fixed. (No. 45129 Tr., p.22,
Ls.23–25.) Mr. Harvey requested a sentence of ten years, with two years fixed, and a period of
retained jurisdiction. (No. 45129 Tr., p.28, Ls.11–14, 22–23.) The district court followed the
State’s recommendation, sentencing Mr. Harvey to fourteen years, with four years fixed, for
grand theft. (No. 45129 Tr., p.34, Ls.5–7; No. 45129 R., pp.76–77.) The district court sentenced
him to six months in jail for misdemeanor domestic battery. (No. 45129 R., p.77.) The district
court also ordered the Ada County sentence to run concurrent with the Canyon County sentence.
(No. 45129 Tr., p.34, Ls.9–10; No. 45129 R., pp.76–77.)
In the Canyon County case, the district court relied upon the Ada County sentencing
materials. (No. 45242 Tr. Vol. III, p.6, L.9–p.7, L.8.) The State recommended a sentence of
fifteen years, with eight years fixed. (No. 45242 Tr. Vol. III, p.11, Ls.15–19.) Mr. Harvey
requested a sentence of ten years, with two years fixed, and a period of retained jurisdiction. (No.
45242 Tr. Vol. III, p.18, L.10–p.19, L.3.) The district court sentenced Mr. Harvey to fifteen
years, with four years fixed, to run concurrent with the Ada County sentence. (No. 45242
Tr. Vol. III, p.25, Ls.9–21; R., pp.93–94.)
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Citations to the clerk’s record and transcript for the Ada County and Canyon County cases use
the Supreme Court Docket Number to identify the record in each case.
3
There are three transcripts on appeal in No. 45242. The first, cited as Volume I, contains the
arraignment. The second, cited as Volume II, contains the entry of plea hearing. The third, cited
as Volume III, contains the sentencing hearing.
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In each case, Mr. Harvey timely appealed from the district court’s judgment of
conviction. (No. 45129 R., pp.79–80; No. 45242 R., pp.97–99.)

ISSUE
Did the district court abuse its discretion when it imposed an aggregate unified sentence of
fifteen years, with four years fixed, upon Mr. Harvey, following his guilty pleas to grand theft,
misdemeanor domestic battery, and aggravated battery?

ARGUMENT
The District Court Abused Its Discretion When It Imposed An Aggregate Unified Sentence Of
Fifteen Years, With Four Years Fixed, Upon Mr. Harvey, Following His Guilty Pleas To Grand
Theft, Misdemeanor Domestic Battery, And Aggravated Battery
“It is well-established that ‘[w]here a sentence is within statutory limits, an appellant has
the burden of showing a clear abuse of discretion on the part of the court imposing the
sentence.’” State v. Pierce, 150 Idaho 1, 5 (2010) (quoting State v. Jackson, 130 Idaho 293, 294
(1997) (alteration in original)). Here, Mr. Harvey’s sentences do not exceed the statutory
maximums. See I.C. § 18-2408 (fourteen years for grand theft); I.C. § 18-908 (fifteen years for
aggravated battery). Accordingly, to show that the sentences imposed were unreasonable,
Mr. Harvey “must show that the sentence, in light of the governing criteria, is excessive under
any reasonable view of the facts.” State v. Strand, 137 Idaho 457, 460 (2002). Similarly, the
district court’s decision to retain jurisdiction is reviewed for an abuse of discretion. State v.
Jones, 141 Idaho 673, 677 (Ct. App. 2005).
“‘Reasonableness’ of a sentence implies that a term of confinement should be tailored to
the purpose for which the sentence is imposed.” State v. Adamcik, 152 Idaho 445, 483 (2012)
(quoting State v. Stevens, 146 Idaho 139, 148 (2008)).
In examining the reasonableness of a sentence, the Court conducts an independent
review of the entire record available to the trial court at sentencing, focusing on
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the objectives of criminal punishment: (1) protection of society; (2) deterrence of
the individual and the public; (3) possibility of rehabilitation; and (4) punishment
or retribution for wrongdoing.
Stevens, 146 Idaho at 148. “A sentence is reasonable if it appears necessary to accomplish the
primary objective of protecting society and to achieve any or all of the related goals of
deterrence, rehabilitation, or retribution.” State v. Delling, 152 Idaho 122, 132 (2011). “The
decision of whether to impose sentences concurrently or consecutively is within the sound
discretion of the trial court.” State v. Helms, 130 Idaho 32, 35 (Ct. App. 1997); see also
I.C. § 18-308.
Here, Mr. Harvey asserts the district court abused its discretion by imposing an excessive
sentence under any reasonable view of the facts in both cases. Specifically, he contends the
district court should have sentenced him to a lesser term of imprisonment in light of the
mitigating factors, including his substance abuse issues, young age and rehabilitative potential,
and remorse and acceptance of responsibility.
Mr. Harvey’s substance abuse issues are a mitigating factor in support of a lesser
sentence. A sentencing court should give “proper consideration of the defendant’s alcoholic
problem, the part it played in causing defendant to commit the crime and the suggested
alternatives for treating the problem.” State v. Nice, 103 Idaho 89, 91 (1982). The impact of
substance abuse on the defendant’s criminal conduct is “a proper consideration in mitigation of
punishment upon sentencing.” State v. Osborn, 102 Idaho 405, 414 n.5 (1981). Here, Mr. Harvey
first consumed alcohol at age ten or eleven and started drinking more at age sixteen or seventeen.
(No. 45129 PSI, p.12.) He started smoking marijuana at age twelve. (No. 45129 PSI, p.12.) As a
teenager, Mr. Harvey tried methamphetamine, cocaine, heroin, hallucinogens, ecstasy, spice, and
prescription medications. (No. 45129 PSI, pp.12–13.) From about age seventeen to twenty, he
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was using heroin every day. (No. 45129 PSI, p.12.) In addition, he used meth “any chance [he]
got,” up until the instant offenses. (No. 45129 PSI, p.12.) He was twenty-two years old when he
committed the instant offenses. (No. 45129 PSI, pp.2–3.) On the day of the offense, Mr. Harvey
reported that he was high on bath salts, believing it was methamphetamine. (No. 45129 PSI,
p.13.) The bath salts caused him to hallucinate and hear voices. (No. 45129 PSI, pp.4–5.) His
criminal behavior would not have occurred but for his drug use. This shows he can lead a
productive, crime-free life if he maintains his sobriety. Although Mr. Harvey recognizes that his
substance abuse is not an excuse for his criminal conduct and the harm to the victim, his issues
with substance abuse are a strong mitigating factor in this case.
In addition, Mr. Harvey was on track to leading a productive life before the instant
offenses, despite his difficult childhood and setbacks as a young adult. Mr. Harvey never met his
biological father, and his mother was in prison when he was growing up. (No. 45129 PSI, p.7.)
He was raised by his grandfather and uncle. (No. 45129 PSI, p.7.) His uncle was “mentally,
verbally, and physically abusive” to Mr. Harvey. (No. 45129 PSI, pp.7–8.) Mr. Harvey attempted
suicide and ran away multiple times. (No. 45129 PSI, pp.7–8, 287.) He became friends with the
“misfits” in school, which “opened the door to addiction,” “bad grades,” and eventually dropping
out of school. (No. 45129 PSI, p.7.) He explained that, once he used methamphetamine at age
seventeen, his life was “never” the same. (No. 45129 PSI, p.7.) He engaged in criminal behavior
to support his drug habit. (No. 45129 PSI, p.7.) Eventually, he served two years in prison in
Nevada for burglary. (No. 45129 PSI, pp.5–6.) After he was released from prison, Mr. Harvey
realized that he needed to turn his life around. He left Nevada and moved to Idaho to get away
from “bad people” and “drugs.” (No. 45129 PSI, p.14; see also No. 45129 PSI, p.271.) He got a
job, found a place to live, and started a relationship. (No. 45129 PSI, pp.8, 9. 10–11; see also No.
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45129 PSI, p.271.) Unfortunately, Mr. Harvey’s drug addiction followed him to Idaho. He
reported, “I didn[’]t see that the problem was me. I am a drug addict, and because my [decisions]
I hurt the woman I care about.” (No. 45129 PSI, p.14.) Again, Mr. Harvey was only twenty-two
at the time of these offenses. See also State v. Dunnagan, 101 Idaho 125, 126 (1980) (holding
that two fourteen-year consecutive sentences for “two young men with very low IQ’s” “was
“excessive and unduly harsh”). Due his to his young age and rehabilitative potential, the district
court should have imposed a more lenient sentence.
Finally, Mr. Harvey expressed remorse to the victim and accepted responsibility for the
crime. Acceptance of responsibility, remorse, and regret are all factors in favor of mitigation.
State v. Shideler, 103 Idaho 593, 595 (1982). He made numerous statements expressing remorse
for causing harm to the victim. (No. 45129 PSI, pp.4–5, 13–14, 271.) Looking back on his
criminal conduct, he wrote that he felt sick, sad, disgusted, regretful, heartbroken, worthless,
depressed, anxious, sorry, and sympathetic for the victim. (No. 45129 PSI, p.5.) He also
apologized for his behavior. (No. 45129 PSI, pp.4–5, 13–14, 271.) Mr. Harvey made similar
remarks at both sentencing proceedings. In the Ada County case, he apologized to the State and
the victim. (No. 45129 Tr., p.29, Ls.8–10.) He recognized, “This is the biggest mistake I ever
made in the my life.” (No. 45129 Tr., p.29, Ls.10–11.) In the Canyon County case, Mr. Harvey
again apologized to the victim and the Courts. (No. 45242 Tr. Vol. III, p.20, Ls.15–16.) He also
recognized, “It’s my fault. I did these things. I’m taking responsibility.” (No. 45242 Tr. Vol. III,
p.22, Ls.11–12.) These statements of acceptance, remorse, and regret stand in favor of
mitigation.
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CONCLUSION
Mr. Harvey respectfully requests that this Court reduce his sentences as it deems
appropriate. Alternatively, he respectfully requests that this Court vacate his judgments of
conviction and remand these cases for new sentencing hearings.
DATED this 13th day of December, 2017.

__________/s/_______________
JENNY C. SWINFORD
Deputy State Appellate Public Defender
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this 13th day of December, 2017, I served a true and
correct copy of the foregoing APPELLANT’S BRIEF, by causing to be placed a copy thereof in
the U.S. Mail, addressed to:
CHRISTOPHER JAMES HARVEY
INMATE #123248
ISCC
PO BOX 70010
BOISE ID 83707
DEBORAH A BAIL
DISTRICT COURT JUDGE
E-MAILED BRIEF
BRIAN C MARX
ADA COUNTY PUBLIC DEFENDER
E-MAILED BRIEF
KENNETH K JORGENSEN
DEPUTY ATTORNEY GENERAL
CRIMINAL DIVISION
E-MAILED BRIEF
________/s/_________________
EVAN A. SMITH
Administrative Assistant
JCS/eas
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